
© 2015 BY THE AMERICAN PHILOSOPHICAL ASSOCIATION   ISSN 2155-9708

FROM THE EDITOR
Kory Schaff

CALL FOR PAPERS

ARTICLES AND POEMS
Loren L. Cannon

Privileges, Priorities, and Possibilities After Marriage Equality

Felicia Nimue Ackerman

Too Much in Common

Felicia Nimue Ackerman

Supreme Irony

Richard Nunan

Obergefell v. Hodges: Some Reflections on Constitutional Adjudication

Lesbian, Gay, Bisexual, and 
Transgender Issues in Philosophy

NEWSLETTER  |  The American Philosophical Association

VOLUME 15   |   NUMBER 1 FALL 2015

FALL 2015    VOLUME 15  |  NUMBER 1



Lesbian, Gay, Bisexual, and 
Transgender Issues in Philosophy

KORY SCHAFF, EDITOR    VOLUME 15  |  NUMBER 1  |  FALL 2015

APA NEWSLETTER ON

FROM THE EDITOR
Kory Schaff
CALIFORNIA STATE UNIVERSITY, LOS ANGELES, 
KSCHAFF@CALSTATELA.EDU, KORYSCHAFF@GMAIL.COM

In 2003, I was a graduate student at the University of 
California, San Diego, taking a seminar on jurisprudence from 
the eminent moral philosopher David Brink. In that seminar, 
we read and discussed a variety of arguments by scholars 
ranging from Justice Antonin Scalia on “originalism” to 
Joel Feinberg on “offensive nuisances” vs. free expression. 
We also read and discussed seminal Supreme Court 
cases relating to these issues and more. I had long been 
interested in issues concerning law by that time, having 
taken up policy debate as a religion in high school before 
turning to Mock Trial and Model U.N. in college. Moreover, I 
was “out” as a gay man. I had already concluded with some 
confidence that legal discrimination on the basis of sexual 
orientation had no place in a constitutional democracy 
that depends, in its very meaning, on the motto “equal 
protection under the law.” In other words, I was a “second-
class” citizen with a “gay agenda.”

It was in that seminar that a close reading of constitutional 
principles and SCOTUS decisions on both due process and 
equal protection convinced me there was a direct line of 
argument leading from the Fourteenth Amendment to the 
legal validity of same-sex couples seeking equal marriage 
rights. I wrote my seminar paper on this topic, revised it 
during the summer, and sent it out for review. The paper 
was titled “Equal Protection and Same-Sex Marriage” and it 
was published in the Journal of Social Philosophy volume 
35, issue 1 in February 2004. (The paper was already 
submitted for press when the Court’s decision overturning 
all state sodomy laws came down in Lawrence v. Texas.) In 
the paper, I argued that the proper constitutional argument 
for reaching a decision in favor of equal marriage rights, and 
invalidating both federal (DOMA) and state laws defining 
“marriage” as a union of a man and woman, can be found 
in equal protection doctrine and precedent. 

Unfortunately, there is still too much semantic confusion 
about the word “marriage” and its proper referent in 
the case of marriage equality, not to mention a lot of 
vaguely historical yet empirically inaccurate arguments 
about its universal definition. (The reality is that before 
the emergence of the modern democratic state in 
Western societies recently, and in much of the world 
still, “marriage” really refers to men owning and treating 
women, even multiple women, like property.) However, 

there is a precise legal meaning to the word “marriage” in 
this constitutional debate, and it exclusively concerns so-
called “civil” marriage, or the state’s legal recognition of a 
union between two persons that includes all the benefits 
and burdens that such recognition entails. Insofar as the 
state recognizes such unions from a legal standpoint, it 
cannot exclude some citizens from participating in it but not 
others. To do so is to violate both the letter and the spirit of 
the equal protection clause of the Fourteenth Amendment, 
which can be found at the end Section 1:

All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens 
of the United States and of the State wherein they 
reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the 
laws.

For the past two decades, the inane and inaccurate terms 
of the debate sponsored by American-style conservatism 
about re-defining the word “marriage” have simply muddied 
the water to what is otherwise a crystal-clear expression of 
the obvious: the decision that the Supreme Court reached 
in Obergefell v. Hodges doesn’t redefine “marriage” at all, 
doesn’t substitute the judgment of “five lawyers” on the 
bench for the “will of the people,” and doesn’t even invent 
a new “gay” right about anything. Rather, the landmark 
ruling does nothing more and nothing less than enforce 
the equal protection clause of the Fourteenth Amendment 
against states that refuse to enforce “civil” marriage laws 
with equal regard to all citizens. In short, there already are 
“marriage” laws on the books, and since the Fourteenth 
Amendment states to the letter, “nor shall any State deprive 
any person of life, liberty, or property, without due process 
of law; nor deny to any person within its jurisdiction the 
equal protection of the laws,” it follows without remainder 
that the majority decision of this civil rights case is exactly 
right. States and local governments do not get to pick and 
choose who is covered and who is excluded; everyone gets 
included under the law or it is, to paraphrase Augustine, 
not a law.

For those unfamiliar with its history, the Fourteenth 
Amendment to the U.S. Constitution was adopted on 
July  9, 1868, as one of several Reconstruction Amendments 
drafted in response to the intransigence of southern states 
to accept the rule of law. In short, the amendment was 
created as a means of strengthening our constitutional 
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ARTICLES
Privileges, Priorities, and Possibilities 
After Marriage Equality

Loren L. Cannon
HUMBOLDT STATE UNIVERSITY, LOREN.CANNON@HUMBOLDT.EDU

Following the Supreme Court decision that was announced 
on June 26 of this year, the nation’s capital (and many 
other government buildings) glowed in shades of 
rainbow. This was an unprecedented show of support for 
LGBTQ communities and the Supreme Court’s decision in 
Obergefell v. Hodges. Marriage is now accessible to those 
who had been previously denied this right throughout the 
history of the United States. The Supreme Court ruling that 
same-sex couples have the civil right to state-sanctioned 
marriage and its myriad of benefits is truly a turning point in 
our nation’s history and its recognition of the value of lesbian 
and gay identities and relationships. The favorable decision 
was the result of years of political planning, protesting, and 
fundraising by persons all across the nation. For those that 
were engaged in this debate, from the grassroots level to 
those listening to the oral arguments at the Supreme Court, 
it was an unequivocal victory.

We are now living in the infancy of the post-Marriage Equality 
Era. As the memory photo books are being compiled, awash 
with smiling faces and rainbow-illuminated government 
buildings, and as the masses finally change their Facebook 
profile picture from smiling rainbow faces, it is time to 
review what has occurred and how those of us who were 
in general favor of expanding marriage rights envision the 
future. This is a particularly important time of reflection 
because the demands of everyday life will quickly dim 
the feelings and visions arising from the Court’s decision; 
the right to civil marriage will soon become an accepted 
fact rather than a shiny new political right. In what follows, 
my intent is to consider carefully the judgment of the 
Court. As I will explain, the Court does explicitly value gay 
and lesbian couples as important members of society 
and as potential parents and caregivers. This is, indeed, 
revolutionary. Secondly and relatedly, the Court is explicit 
in characterizing traditional marriage as a moral ideal on 
which the health of our society, even civilization itself, 
relies. While the first result is quite positive, the second 
is a worrisome foundation upon which to extend marriage 
rights. The conditional statement, If opposite-sex couples 
are eligible for civil marriage and its benefits, then same-sex 
couples should be eligible for the same, is quite different 
from claiming that traditional marriage is of greater moral 
value, that it is somehow more able to produce flourishing 
individuals and compassionate societies, than alternative 
care-taking configurations of consenting persons. Indeed, 
given the multitude of options, there seems to be little 
reason to believe that traditional marriage is superior to 
all other arrangements. The result is that those individuals 
who participate in marriage are now considered new 
members of an expanded, privileged class. For some, it 
is one privilege among many others; for others, it is one 
social privilege among relatively few.

system against detractors and scofflaws following the Civil 
War. There are parallels today with the issue of marriage 
equality for same-sex couples. The debate about marriage 
equality is not, on the contrary, a states’ rights issue. We 
fought the southern states in the war because they refused 
the rule of law, we fought them again during Jim Crow, 
and we fought them to desegregate. We are still fighting 
them—witness the debate in South Carolina to remove 
the Confederate flag from the statehouse grounds after 
the tragic, racist shooting in Charleston. It is important 
to remember that the basis of the landmark decision in 
Obergefell—that civil rights are for all, not just for some—
is rooted in this country’s long and painful history to 
overcome, confront, overcome again, and confront yet again 
the legacy of slavery, segregation, and anti-constitutional 
attitudes that are still pervasive in many states today.

The present issue of the APA Newsletter on LGBT Issues 
in Philosophy is therefore dedicated to reflections on 
Obergefell v. Hodges by two LGBT philosophers, Loren 
Cannon and Richard Nunan, who provide some interesting 
analysis of the arguments and criticisms found in this 
landmark civil rights decision.

CALL FOR PAPERS
The APA Newsletter on LGBT Issues in Philosophy invites 
members to submit papers, book reviews, or professional 
notes for publication in the spring 2016 edition. Submissions 
may examine issues in the areas of lesbian, gay, bisexual, 
trans, gender, and sexuality studies, or address issues of 
concern for LGBT people in the profession. The newsletter 
seeks quality paper submissions for anonymous review by 
committee members. Reviews and notes should address 
recent books, current events, or emerging trends. Members 
who give papers at APA divisional meetings are encouraged 
to submit their work by the deadline below.

DEADLINE: January 15, 2016. This deadline is based on 
the deadline set by the APA national office for submitting 
materials for publication. Decisions will be made within 30 
days of the deadline, and authors will be notified shortly 
thereafter.

FORMAT: Papers should be no more than 7,500 
words. Reviews and notes should be limited to 3,000 words. 
Submissions should use endnotes rather than footnotes or 
parenthetical citations. All papers must be prepared for 
anonymous review.

CONTACT: Submit all manuscripts electronically (in .doc, 
.docx, or .rtf format) and direct questions to the editor, Kory 
Schaff, at kschaff@calstatela.edu or koryschaff@gmail.com
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We had an Eskimo once who wanted to get 
married in South Carolina,” he said. “Never could 
get that straightened out. This will eliminate all 
that, apparently.”5

These passages provoke a question: Would today’s Post 
and Courier editorial staff be as comfortable with their 
predecessors’ assessment of Loving v. Virginia as they are 
with their own reaction to Obergefell?6 If not, is it because 
there is some profound legal distinction between the two 
cases that was lost on the earlier editorial board? Or has the 
passage of time simply crafted the social perspective of 
today’s editorial board differently, enabling it to recognize 
the inherent viciousness of anti-miscegenation laws 
sufficiently to concede that the Loving Court was right not 
to wait on reform by more democratic means? If so, will 
the passage of a little more time bring tomorrow’s editorial 
board to the same conclusion about Obergefell?

There is, of course, the third alternative: the authors of the 
Obergefell editorial might insist that the 1967 editorial was 
right: under our federalist system of divided authority, the 
Loving Court had no business intruding on the democratic 
processes of individual states in this manner. It seems an 
unlikely response, if only because we now know that such 
reform was a long time coming in South Carolina. Perhaps 
partly because the Court’s action invalidated the state’s 
constitutional anti-miscegenation provision in 1967, it took 
over three decades to offer the electorate an amendment 
referendum to eliminate the language. But even in 1998, 
nearly two-fifths of the voters expressed a preference to 
keep the language, in a state where nearly 30 percent of 
the population identifies as black.

In light of that social history, together with currently 
prevailing national social sentiment, my guess is that 
today’s Post and Courier editorial staff would agree that 
the Court was right to interject itself in Loving, just as it 
was right to interject itself, in 1954, into Briggs v. Elliott, 
the SC case consolidated with Brown v. Board of Education 
I. Perhaps as soon as a decade from now, and certainly 
another half century out, the local editorial staff will be 
equally ready to repudiate the paper’s 2015 editorializing 
about judicial overreach in Obergefell as a historically 
contingent embarrassment.

Members of the U.S. Supreme Court have, at different 
times, also reflected this trio of views. In Obergefell in 
particular, the first view, that Loving was a profoundly 
different kind of case, is represented chiefly in Thomas’s 
dissent, when coupled with an earlier Thomas opinion in 
Missouri v. Jenkins (discussed below).7 The Obergefell 
majority represents the second view, that the issues about 
same-sex marriage closely parallel those about interracial 
marriage in Loving. For the third, least socially attractive 
view, that Loving was wrongly decided in the first place, 
we have to go back to William Rehnquist’s days serving 
as a law clerk to Supreme Court Justice Robert Jackson, 
and draw an inference from his infamous assertion, back 
in 1952 during the Court’s initial preparation for Brown v. 
Board of Education I, that: “I realize it is an unpopular and 
un-humanitarian position, for which I have been excoriated 

Obergefell v. Hodges: Some Reflections on 
Constitutional Adjudication

Richard Nunan
COLLEGE OF CHARLESTON, NUNANR@COFC.EDU

The Supreme Court’s 5-4 decision on June 26, 
2015, requiring states to legalize and honor 
marriage between persons of the same sex raises 
serious questions about the expanding scope 
of judicial powers. It also reflects a profound 
shift in public opinion, which now clearly favors 
legalizing gay marriage. However, it matters how 
the decision to approve gay marriage is reached, 
and today’s decision wrongly forecloses debate in 
the jurisdictions where the public is still divided on 
the question.

– Charleston Post and Courier editorial, 
June 27, 20151

Though rejection of state laws that prohibit 
racially mixed marriages was virtually a foregone 
conclusion, the U.S. Supreme Court in a unanimous 
decision nevertheless again has chipped away at 
the fabric of the Republic. . . . While many persons 
will agree that marriage should be based on 
personal choice, nevertheless the concern of the 
state with marriage, divorce, and protection of 
offspring remains. In the past, some of the states 
have held that mixed marriages were not in the 
public interest. The Constitution heretofore left the 
states discretion in this field.

– Charleston News and Courier editorial, 
June 14, 19672

Even though the sentiments expressed in these passages 
devised by the editorial staff of my local paper are almost a 
half century apart, the parallelism in the paper’s comment 
on last June’s U.S. Supreme Court Obergefell v. Hodges3 
repudiation of same-sex marriage prohibitions, and the 
paper’s earlier reaction to Loving v. Virginia’s4 invalidation 
of anti-miscegenation laws, is striking. Both responses 
were somewhat muted critiques of what each editorial 
staff regarded as the Court’s anti-democratic tendencies—
muted because each staff recognized the shifting tide in 
social attitudes. In 1967, for example, a News and Courier 
article the previous day reported that the South Carolina 
Attorney General of that era was quite pragmatic about the 
decision:

He said that the ruling would help South Carolina 
in a way.

“We always had to make decisions about what 
races could intermarry and which couldn’t,” 
McLeod said. “We’ve ruled, for instance, that a 
Filipino is a Caucasian.”
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could have said so. It could have chosen also to strike 
down Alabama’s parallel statute against interracial 
marriage, which also punished both participants equally.13 
But it did neither. What, we might reasonably ask law clerk 
Rehnquist, would be the difference between that decision 
and Plessy, as binding precedent in Loving and Brown, 
respectively? There was no proscription against “people 
of color” marrying each other, any more than there was 
for whites marrying other whites—separate but equal 
treatment under the law. What could be clearer?14

1. KENNEDY’S OBERGEFELL OPINION
The second point worth noting about Rehnquist’s 
assessment of Plessy is just how far removed his view 
is from contemporary mainstream culture. Presumptive 
wisdom today dictates that de jure segregated schools, 
and de jure barriers to interracial marriage are of course 
unconstitutional violations of the Equal Protection Clause. 
De facto geographic school segregation, with us still, is bad 
enough. But as we know, from Pace, Plessy, and American 
social and political history, prevailing attitudes about the 
Equal Protection Clause’s significance were not always so. 
In his Obergefell majority opinion, Anthony Kennedy relies 
heavily on this transience:

The nature of injustice is that we may not always 
see it in our own times. The generations that wrote 
and ratified the Bill of Rights and the Fourteenth 
Amendment did not presume to know the extent 
of freedom in all of its dimensions, and so they 
entrusted to future generations a charter protecting 
the right of all persons to enjoy liberty as we 
learn its meaning. . . . Applying these established 
tenets, the Court has long held the right to marry is 
protected by the Constitution. In Loving v. Virginia, 
which invalidated bans on interracial unions, a 
unanimous Court held marriage is “one of the vital 
personal rights essential to the orderly pursuit of 
happiness by free men.”15

Similarly, it will not be long before the Equal Protection 
Clause will be almost universally regarded as requiring, 
on its own, that state sanction for two-party marriages, 
once granted to some couples, cannot discriminate among 
couples on grounds of the sex or gender of the partners, just 
as it is now so regarded with respect to their racial identities. 
To the extent that Constitutional language informs popular 
consciousness, that transformation in social attitudes is 
already virtually complete among Americans under thirty, 
and spreading rapidly among their elders.

Of course, in saying this, I am also suggesting that our 
understanding of the Equal Protection Clause, and for that 
matter the Fourteenth Amendment’s Due Process and 
Privileges and Immunities clauses, are, and should be, 
historically contingent. This is “living constitutionalism” 
about which the Court’s conservatives have been so 
derisive ever since William Rehnquist first assigned 
the phrase its pejorative contemporary connotation.16 
Obergefell is just the latest incarnation of this dispute, 
as reflected in Anthony Kennedy’s majority opinion and 
Clarence Thomas’s dissent. In this case at least, Kennedy 
unapologetically embraces Rehnquist’s “living Constitution 

by ‘liberal’ colleagues, but I think Plessy v. Ferguson was 
right and should be re-affirmed.”8

Plessy was the 1896 case in which the judicial invention 
of the “separate but equal” exception to the Fourteenth 
Amendment’s Equal Protection Clause was first articulated 
by the U.S. Supreme Court in the context of rejecting an 
equal protection challenge to a Louisiana statute requiring 
that railway passenger carriages be racially segregated 
within the confines of the state’s boundaries. Plessy 
governed race discrimination cases until it was reversed 
over half a century later in Brown I.

There is some dispute, offered by Rehnquist himself, as 
to whether he ever actually endorsed the view expressed 
here.9 But it’s pretty clear that he did, at least back in 1952,10 
and the assertion is quite consistent with his philosophy of 
Constitutional adjudication, a point to which I will return 
later, in the context of Clarence Thomas’s Obergefell 
dissent.

There are two points about Rehnquist’s early take on Plessy 
worthy of note for the moment. First, if Plessy was rightly 
decided, then not only Brown, but also Loving, was wrongly 
decided. If “separate but equal” is a judicially sound 
defense against equal protection attacks on state-enforced 
racial segregation, then the only strategy available to 
complaining parties is to persuade the courts that the actual 
form of separation is demonstrably unequal—a strategy 
which should have been sufficient, in 1954, to eliminate 
school segregation in Clarendon County, SC,11 the school 
system under scrutiny in Briggs v. Stratton, but which would 
not have sufficed in Topeka, KS (the system challenged 
in Brown), where black and white schools were arguably 
(roughly) comparable in terms of physical plant investment, 
instructional resources, and staff qualifications.

Similarly, Loving would have fallen prey to the pre-Plessy 
ruling in Pace v. Alabama, in which Stephen Field, writing 
for a unanimous Supreme Court, reasoned that the more 
severe penalty attached to a statutory prohibition against 
interracial fornication (a minimum sentence of two years 
imprisonment, or hard labor, compared with a $100 fine for 
same-race fornication) does not violate the Equal Protection 
Clause because

There is in neither section any discrimination 
against either race. Section 4184 equally includes 
the offense when the persons of the two sexes 
are both white and when they are both black. 
Section 4189 applies the same punishment to both 
offenders, the white and the black. . . . Whatever 
discrimination is made in the punishment 
prescribed in the two sections is directed against 
the offense designated, and not against the person 
of any particular color or race. The punishment of 
each offending person, whether white or black, is 
the same.12

If the Court thought, in 1883, that Section 4189 of the 
Alabama code violated the Equal Protection Clause by 
punishing some sexual liaisons more severely than others 
on account of the racial identities of the participants, it 
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already done, that there is no rational basis for asserting 
a legitimate state interest in preserving marriage as 
exclusively hetero-normative. In fact, all four of the above 
claims could be enlisted in the service of that less stringent 
argument, along with the fact that hetero-normative 
marriages are clearly not threatened by the expansion 
of participation to same-sex couples. It has at this point 
become apparent to most people that such fears amount 
to little more than superstition, coupled sometimes with 
homophobia, sometimes with a misplaced sense of 
religious mandate.

But it is only late in his opinion (page 19 out of 28) that 
Kennedy turns to the Equal Protection Clause, pointing out 
that Loving also invoked both equal protection and due 
process violations, although Kennedy actually pursues only 
a “fundamental right” argument throughout, the language 
of substantive due process doctrine. The question is, Why 
the harder road?

2. KENNEDY’S SUBSTANTIVE DUE PROCESS 
ARGUMENT

Historically, when the Fifth Amendment promised that the 
new federal government may not deprive any person of 
life, liberty, or property without due process of law, and the 
Fourteenth Amendment promised the same about state 
and local government action, the focus was undoubtedly 
on ensuring that adequate safeguards would be secured 
through proper application of the relevant legal procedures. 
But something rather unfortunate happened in 1873: the 
evisceration of the Fourteenth Amendment’s Privileges and 
Immunities Clause in the Slaughterhouse Cases, 83 U.S. 36 
(1873).

The Clause reads as follows: “No State shall make or enforce 
any law which shall abridge the privileges or immunities 
of citizens of the United States.” In the Slaughterhouse 
Cases, the issue was whether the State of Louisiana could 
grant a monopoly in the New Orleans slaughterhouse 
industry, to which litigants objected because it interfered 
with their common law right as citizens to exercise their 
trade, a right to labor freely, in order to make a living. To 
this, the Court responded that the protected privileges and 
immunities were only those secured by federal citizenship, 
not citizenship in any of the several states, and it would be 
the latter which would guarantee (or not) any alleged right 
to exercise a trade.

Stephen Field wrote a dissent, joined by three others, 
arguing that the Privileges and Immunities Clause should 
be construed more broadly to encompass citizens’ rights 
which had enjoyed some recognition in the common law 
tradition, and it’s clear that the language was so intended by 
the framers and advocates of the Fourteenth Amendment. 
But the net effect of the decision was to eliminate the 
Privileges and Immunities Clause from subsequent 
Fourteenth Amendment jurisprudence. Subsequently 
the Equal Protection Clause, and especially the Due 
Process Clause, now understood substantively as well as 
procedurally, were called upon to take up the slack.27

with a vengeance . . . the substitution of some other set of 
values for those which may be derived from the language 
and intent of the framers”:17

It cannot be denied that this Court’s [previous] 
cases describing the right to marry presumed a 
relationship involving opposite-sex partners. The 
Court, like many institutions, has made assumptions 
defined by the world and time of which it is a part. 
This was evident in Baker v. Nelson, 409 U. S. 810, a 
one-line summary decision issued in 1972, holding 
the exclusion of same-sex couples from marriage 
did not present a substantial federal question.18

Historically grounded sensibilities do not, however, settle 
the matter for Kennedy. The privacy holdings in Griswold 
v. Connecticut, Loving, and Eisenstadt v. Baird in particular 
have, in Kennedy’s view, extended substantive due process 
rights against deprivation of liberty to include “fundamental 
liberties” to pursue “certain personal choices central 
to individual dignity and autonomy, including intimate 
choices that define personal identity and beliefs.”19 In 
Loving more specifically, the Court held that marriage is 
“one of the vital personal rights essential to the orderly 
pursuit of happiness by free men.”20 It is a sufficiently 
robust fundamental right that it cannot be withheld from 
fathers behind in child support, or from prisoners.21 These 
subsequent undue burden affirmations of the marriage 
right articulated in Loving have cemented its status as an 
un-enumerated fundamental right. 

Kennedy goes on to list four distinct reasons why marriage 
deserves constitutional protection as a fundamental right. 
First, it is inherent in the concept of individual autonomy, 
since “choices about marriage shape an individual’s 
destiny” and “there is dignity in the bond between two 
men or two women or two women who seek to marry 
and in their autonomy to make such profound choices.”22 
Second, long-term monogamous pair-bonding is of central 
importance to its participants: “it supports a two-person 
union unlike any other in its importance to the committed 
individuals.”23 Third, it is important to creating a stable 
environment for child-rearing,24 for which Kennedy cites 
the early proto-privacy educational rights of parents’ cases, 
Meyer v. Nebraska and Pierce v. Society of Sisters.25 Fourth, 
marriage has social utility as a “keystone of social order,”26 
in the sense that it functions as a stabilizing influence in 
society, and there is no reason to think that would be any 
less true of same-sex marriages.

These are all substantive due process arguments in the 
sense that they offer reasons for thinking the liberty right to 
marry is of fundamental importance. Kennedy could have 
settled for considerably less, making the case exclusively 
on equal protection grounds, in which case his job would 
have been much simpler—to address Roberts’s assertion, 
in his Obergefell dissent (p. 24), that: “the marriage laws 
at issue here do not violate the Equal Protection Clause, 
because distinguishing between opposite-sex and same-
sex couples is rationally related to the States’ ‘legitimate 
state interest’ in ‘preserving the traditional institution of 
marriage’.” It would have been easy enough to respond to 
Roberts’s assertion by pointing out, as many others have 
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a rational basis equal protection argument was ready to 
hand?

In one sense, it really is true that substantive due process is 
the product of judicial invention. On the other hand, were it 
not for the Court’s own obtuseness in the Slaughterhouse 
Cases, much the same set of judicial disputes would 
have played out in the context of the meaning of the 
enumerated Privileges and Immunities Clause. So this is an 
interpretive defect entirely of the Court’s own making. Even 
then, however, the Court faces the problem of ascertaining 
just what rights count as fundamental. There have been 
attempts to summarize the constraints, including Harlan’s 
contribution on this point:

I . . . agree that judicial “self-restraint” is an 
indispensable ingredient of sound constitutional 
adjudication, . . . Judicial self-restraint will be 
achieved in this area, as in other constitutional 
areas, only by continual insistence upon respect 
for the teachings of history, [and] solid recognition 
of the basic values that underlie our society.31

And Felix Frankfurter’s endorsement of Benjamin Cardozo’s 
earlier attempt:

Due process of law is a summarized constitutional 
guarantee of respect for those personal 
immunities which, as Mr. Justice Cardozo twice 
wrote for the Court, are “so rooted in the traditions 
and conscience of our people as to be ranked as 
fundamental” or are “implicit in the concept of 
ordered liberty.”32

Of course, neither of these constrain the content of the 
language of fundamental rights very much, even though 
both Frankfurter and especially Harlan were relatively 
conservative voices about the proper scope of judicial 
discretion. That’s why an appeal to a vague “right of dignity” 
in the civil recognition of same-sex marriage in Kennedy’s 
Obergefell ruling so infuriates his fellow conservatives 
on the bench. Kennedy does it anyway because he is 
concerned to establish the right to same-sex marriage on the 
same constitutional plane as interracial marriage. Indeed, 
his entire argument is heavily tied to the constitutional 
significance of Loving. Equal protection arguments alone 
won’t get him the kind of robust expansive conception of 
the fundamental right to marry that he wants to achieve. He 
wants to withdraw the subject of same-sex marriage:

“from the vicissitudes of political controversy, 
to place them beyond the reach of majorities 
and officials and to establish them as legal 
principles to be applied by the courts.” . . . This 
is why “fundamental rights may not be submitted 
to a vote; they depend on the outcome of no 
elections.”33

3. FRACTURED FAIRYTALES: ROBERTS AND 
ALITO ON THE HISTORY OF MARRIAGE 

Much of the rhetoric in the dissents, from Roberts and Alito 
in particular, is little more than the old argument that there 

John Marshall Harlan III has framed the substantive Due 
Process interpretation as succinctly as anyone:

[Were] due process merely a procedural safeguard, 
it would fail to reach those situations where 
the deprivation of life, liberty, or property was 
accomplished by legislation which . . . could, even 
given the fairest possible procedure in applications 
to individuals, nevertheless destroy the enjoyment 
of all three. It is not the particular enumeration of 
rights in the first eight Amendments which spells 
out the reach of Fourteenth Amendment due 
process, but rather [those concepts embracing] 
“rights which are fundamental; which belong . . . 
to the citizens of all free governments.”28

The last passage is itself a quotation from Corfield v. Coryell, 
an 1823 case in which Supreme Court Justice Bushrod 
Washington was laying out the meaning of the original 
Privileges and Immunities Clause of Article IV of the U.S. 
Constitution, which illustrates how closely the substantive 
interpretation of the Due Process clause has been linked 
with the task of replacing the largely discarded Fourteenth 
Amendment Privileges and Immunities Clause.

The problem, of course, is the task of figuring out just 
which rights are sufficiently “fundamental” to warrant 
constitutional protection. The Court’s current crop of 
conservatives, other than Kennedy, are generally disposed 
to argue “none, unless they are already in some way 
enumerated in the Constitution.” They are in varying 
degrees reluctant to admit this too freely, because some 
rights now entrenched as fundamental—though not 
enumerated—would be impolitic to repudiate at this stage 
in judicial history. But they do occasionally complain that 
the substantive interpretation of due process is pure 
judicial invention, initiated primarily in the Lochner era’s 
titular case,29 in which the Supreme Court declared that 
labor protection legislation enacted in New York State was 
unconstitutional because it ran afoul of an alleged, but un-
enumerated, fundamental right of free contract (between 
New York bakers and their employers, so that the bakers 
could “freely” work in excess of sixty hours a week).

Substantive due process is also occasionally alleged 
(somewhat ahistorically) to be at work in Scott v. Sandford, 
in the argument that “an act of Congress which deprives a 
citizen of the United States of his liberty or property, merely 
because he came himself or brought his property into a 
particular Territory of the United States . . . could hardly be 
dignified with the name of due process of law.”30

Roberts, in his Obergefell dissent, attempts to smear 
Kennedy’s substantive due process argument for an 
expansive fundamental right to marry by linking it (quite 
implausibly) with these two judicial albatrosses, even 
though the harms caused by the rights asserted in 
Lochner and Scott were both real and substantial, and 
the harms associated with the fundamental right to marry 
in Obergefell are, as best we can tell at present, entirely 
imaginary. Still, the question remains: Given the checkered 
history of substantive due process jurisprudence, why 
should Kennedy expose his opinion to such criticism, when 
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Colonel Pickering: So long. See you at the church.

Doolittle: Middle-class morality claims its victim.

Alfred Doolittle, the father of Covent Gardens flower 
seller Eliza Doolittle (whose social class Henry Higgins has 
undertaken to transform), is a “common garbage man” who 
has come into some money (thanks to Higgins), and now 
finds himself obliged to marry—precisely because he is 
a man of substance. He must now take action to properly 
secure and dispose of his assets, when in the past he did 
not suffer the weight of economic responsibilities (there is 
more to this dialogue).

The point here, for Doolittle and for us, is that marriage 
traditionally concerned itself with children only for purposes 
of dynastic succession and, as the practice percolated down 
to the middle classes, for establishing ownership claims 
over economic assets. The notion that marriage might be 
about love, or a more secure environment for child-rearing, 
is largely a twentieth- and twenty-first-century notion. When 
jurists serve up historical narratives, actual history may not 
be part of the fare.38

4. DISSENTING THOMAS: INTERRACIAL 
MARRIAGE AS A TENUOUS FUNDAMENTAL 
RIGHT 
The only really interesting objection to Kennedy’s expanded 
account of the fundamental right to marry comes from 
Clarence Thomas. Echoing one brief element of Roberts’s 
dissent, Thomas informs us that “the Constitution contains 
no “dignity” Clause, and even if it did, the government 
would be incapable of bestowing dignity.39 One reason is 
that dignity is too vague for judicial use. Two months before 
Obergefell, Jeffrey Rosen suggested that Kennedy’s new 
synthesis of dignity with liberty (the Due Process Clause) 
and equality (the Equal Protection Clause) augured reduced 
judicial restraint in this case and others in the near future, 
because dignity, as Kennedy wields the term, is a novel 
open-ended concept, first developed by him just over a 
decade earlier, in Lawrence v. Texas (2003).40 Another 
reason is because, on Thomas’s account, human dignity is 
an innate, and thus inalienable quality:

Slaves did not lose their dignity (any more than 
they lost their humanity) because the government 
allowed them to be enslaved. Those held in 
internment camps did not lose their dignity 
because the government confined them. And 
those denied governmental benefits certainly do 
not lose their dignity because the government 
denies them those benefits.41

In one sense, Thomas’s reasoning is beyond reproach. 
There is certainly a longstanding philosophical tradition 
endorsing the concept of inalienable human dignity that 
can be traced back through Kant, Locke, even as far back 
as Augustinian Christian apologetics. And truly inalienable 
properties can neither be eliminated nor imbued by a 
government. But, of course, human dignity is not just an 
amorphous abstract inalienable concept. There is also 
the idea of socially executable respect for dignity and, 

can’t be a fundamental right to same-sex marriage because 
that’s not what marriage is:

The fundamental right to marry does not include 
a right to make a State change its definition of 
marriage. And a State’s decision to maintain the 
meaning of marriage that has persisted in every 
culture throughout human history can hardly be 
called irrational. . . . [M]arriage “has existed for 
millennia and across civilizations.” For all those 
millennia, across all those civilizations, “marriage” 
referred to only one relationship: the union of a 
man and a woman.34

For millennia, marriage was inextricably linked to 
the one thing that only an opposite-sex couple can 
do: procreate.35

These “millennialist” declarations are reminiscent of nothing 
so much as Warren Burger’s bombastic declarations in his 
Bowers v. Hardwick concurrence: “the proscriptions against 
sodomy have very ‘ancient roots.’ Decisions of individuals 
relating to homosexual conduct have been subject to state 
intervention throughout the history of Western civilization. 
Condemnation of those practices is firmly rooted in Judeo-
Christian moral and ethical standards.”36 They are also 
false. There have been socially recognized formal same-
sex unions in Western culture in the past–affrèrement 
in sixteenth-century France, for example (although like 
heterosexual marriages of the period, these seem to 
have been primarily long-term economic and estate 
commitments).37 And there have certainly been numerous 
examples of formally recognized same-sex unions in non-
Western cultures.

Alito’s suggestion that marriage is inextricably linked to 
procreation is nonsense upon stilts. That’s an extremely 
modern notion, as illustrated rather nicely by the following 
passage from George Bernard Shaw’s early twentieth-
century play Pygmalion:

Alfred Doolittle: I’m feeling uncommon nervous 
about the ceremony, guvnor. Wish you’d come and 
put me through it.

Colonel Pickering: You’ve been through it before. 
You were married to Eliza’s mother.

Doolittle: Who told you that, guvnor?

Colonel Pickering: Nobody told me, but I concluded 
naturally.

Doolittle: No, no. That ain’t the natural way, guvnor. 
That’s only the middle-class way . . .

Mrs. Higgins: I’ve ordered the car, dear. Wait for 
me. Colonel Pickering can go with the bridegroom.

Doolittle: “Bridegroom.” What a word. Makes a 
man realize his position somehow.
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Thomas’s position was that the Brown Court did not need 
to bother with this argument. It could have simply asserted, 
as Thomas himself does, that “the government must treat 
citizens as individuals, and not as members of racial, 
ethnic, or religious groups,” because that is what the Equal 
Protection Doctrine required from its inception, regardless 
of the psychological effects of this or that social policy.

From the Brown Court’s perspective, however, that 
proposition was not so clear. Yes, one could demonstrate 
that “separate but equal” failed as a doctrine whenever 
facilities were demonstrably unequal, but what if they 
were equal? Did the Equal Protection Clause really prohibit 
segregation in such cases? Thomas, as an originalist, ought 
to be more cautious.

When William Rehnquist wrote his infamous Jackson 
clerk memo about Plessy having been rightly decided, he 
included the following line: “If the Fourteenth Amendment 
did not enact Spencer’s Social Statics, it just as surely did 
not enact Myrddahl’s American Dilemna [sic].” Rehnquist’s 
literary references are first to Oliver Wendell Holmes 
Lochner dissent, in which Holmes asserted that the 
Constitution did not enshrine a laissez faire economic theory 
(as embodied in Spencer’s Social Darwinism). Similarly, 
Rehnquist suggests, it does not enshrine Gunnar Myrdal’s 
1944 Carnegie Foundation study of U.S. race relations—
An American Dilemma: The Negro Problem and Modern 
Democracy, in which Myrdal argues that a significant part 
of the problem was the psychologically damaging effects 
which white oppression was having on black Americans.

Why should we believe Rehnquist’s assessment of the 
proper reach of the Fourteenth Amendment’s Equal 
Protection and Due Process clauses, though? The answer is 
furnished, inadvertently, by John Roberts in his Obergefell 
dissent:

As the majority notes, some aspects of marriage 
have changed over time. Arranged marriages have 
largely given way to pairings based on romantic 
love. States have replaced coverture, the doctrine 
by which a married man and woman became a 
single legal entity, with laws that respect each 
participant’s separate status. Racial restrictions on 
marriage, which “arose as an incident to slavery” 
to promote “White Supremacy,” were repealed by 
many States and ultimately struck down by this 
Court. . . . [These changes] did not, however, work 
any transformation in the core structure of marriage 
as the union between a man and a woman. If you 
had asked a person on the street how marriage was 
defined, no one would ever have said, “Marriage 
is the union of a man and a woman, where the 
woman is subject to coverture.”44

The first thing to note about this passage is its concession 
to Kennedy: the legal structure of marriage has changed 
significantly just over the past two hundred years. But it 
is the coverture issue to which I want to draw particular 
attention—the nineteenth-century (and earlier) practice 
of transforming wives into economic vassals of their 
husbands, by transforming their paired assets into a 

conversely, social practices which fail to respect dignity, and 
thereby undermine it, both practically and psychologically. 
Among all the current members of the Supreme Court, one 
might have thought that Clarence Thomas, at least, would 
have had the requisite personal experience to recognize 
that.

The truth is that judicial protection of human dignity 
extends back much further than Kennedy’s use of the 
term in Lawrence, and focused sometimes on the practical 
aspects of securing a strong psychological sense of one’s 
own dignity. It surfaced, rather famously, in the Supreme 
Court’s reliance on Kenneth and Mamie Clark’s doll studies 
in Brown I:

We come then to the question presented: Does 
segregation of children in public schools solely 
on the basis of race, even though the physical 
facilities and other “tangible” factors may be equal, 
deprive the children of the minority group of equal 
educational opportunities? We believe that it does. 
. . . To separate them from others of similar age 
and qualifications solely because of their race 
generates a feeling of inferiority as to their status 
in the community that may affect their hearts and 
minds in a way unlikely ever to be undone.42

We might reasonably ask why Clarence Thomas does not 
remember this reasoning. But the truth is, he remembers 
it well enough, and offers an interesting reply in an earlier 
case, Missouri v. Jenkins:

Brown I did not say that “racially isolated” schools 
were inherently inferior; the harm that it identified 
was tied purely to de jure segregation, not de 
facto segregation. Indeed, Brown I itself did not 
need to rely upon any psychological or social-
science research in order to announce the simple, 
yet fundamental truth that the Government 
cannot discriminate among its citizens on the 
basis of race. As the Court’s unanimous opinion 
indicated: “[I]n the field of public education the 
doctrine of ‘separate but equal’ has no place. 
Separate educational facilities are inherently 
unequal.” Brown I, supra, at 495. At the heart of 
this interpretation of the Equal Protection Clause 
lies the principle that the government must treat 
citizens as individuals, and not as members of 
racial, ethnic, or religious groups. . . . Psychological 
injury or benefit is irrelevant to the question 
whether state actors have engaged in intentional 
discrimination—the critical inquiry for ascertaining 
violations of the Equal Protection Clause.43

What Thomas is asserting here is not what actually took 
place in Brown I, since the Court did rely on psychological/
sociological research, precisely to argue that the Plessy 
“separate but equal” doctrine, in the face of de jure 
segregation, was a chimera, regardless of how “equal” the 
segregated facilities might be. The message that some 
were unworthy to mix with others was powerful regardless.
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asking if there was a sufficient justification for 
excluding the relevant class from the right. . . . If 
rights were defined [only] by who exercised them 
in the past, then received practices could serve as 
their own continued justification and new groups 
could not invoke rights once denied.47

In aspiring to sort textual meaning in the “right” way, 
Kennedy may be engaged in a quasi-natural law form 
of jurisprudential interpretation, but he is in this regard 
no different from his more conservative brethren on the 
Court. Thomas, for example, does the same in his Jenkins 
proposal to restrict equal protection coverage to racial, 
ethnic, and religious groups. Roberts does so when he 
insists on defining marriage in one exclusionary way rather 
than another. How should the Court negotiate among these 
competing interpretations? In the absence of obvious 
harms, breadth has the virtue of inclusiveness. And in the 
case of same-sex marriage, it has been a long time coming.
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